and persisted in that refusal even after the
Commission denied his appeal from the judge's
order.

2.  Before, during, and after the trial, counsel for
the operator persisted in citing Allied Products v.
FMSHRC, supra, as the controlling precedent on the
issue of the alleged excessiveness of the
penalties, ignoring and failing to distinguish in
any way controlling precedent to the contrary.

3.  Throughout the trial of this matter, counsel for
the operator persisted in badgering the witnesses
and the trial judge with the totally erroneous
claim that Part 100.3 of the Secretary's penalty
assessment formula was controlling of the amount of
the penalties properly to be assessed.

4.  Throughout the trial of this matter, counsel for
the operator persisted in badgering the witnesses
and the trial judge with the clearly erroneous
claim that MSHA misapplied Part 100.5 when
resonable inquiry would have demonstrated that by
virtue of issuance of the closure order on

March 14, 1984, special assessment of the citation
in question was mandated by Part 100.5.

5.  Throughout the trial of this matter, counsel for
the operator persisted in ignoring controlling
precedent on the definition of an S&S violation.

6.  Counsel for the operator persisted throughout the
trial of this matter in advancing frivolous
arguments and claims with respect to both the facts
and the law as the findings on the merits
demonstrate.

With respect to specification 1, Disciplinary Rule
7-106 of the Code of Professional Responsibility provides:

"(A) A lawyer shall not disregard ... a ruling of a
tribunal made in the course of a proceeding, but
he may take appropriate steps in good faith to
test the validity of such . . . ruling."

Despite this clear injunction, counsel for the operator
failed and refused, after denial of his appeal, to comply
with the trial judge's order to file his post-hearing pro-
posals and brief.  While, under appropriate circumstances,
it is not uncommon for a party to waive the filing of a

139  find the following circumstances warrant
